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Has THE INTERNET KILLED

THE VIDEO STAR?

By GERALD C. PIA JR.
and BRIAN C. ROCHE

uVideo Killed the Radio Star” in 1981
when MTV launched with that
song, staking claim to a new media.
Ironically, MTV’s parent, Viacom,
now cries that the Internet has
killed the video star—or at least it
will unless a court enjoins
YouTube.com.

Viacom, which also owns
Paramount Pictures and Comedy 4
Central (among others), is suing ~
YouTube and YouTube’s recent
purchaser, Google, claim-
ing “GooTube” has pro-
moted “massive inten-
tional copyright infringe-
ment” on the popular
video-sharing web site. In
addition to an injunction,
Viacom seeks over a billion dollars in
damages.

At the heart of the dispute is the
Digital Millennium Copyright Act
(DMCA), Congress’s 1998 attempt to
strike a balance between an 18th century
legal concept—copyright—and 21st cen-
tury Internet-based technology.
Interestingly, the balance that took 200
years to strike may already be outdated
less than 10 years later—confirmation
that the law always has difficulty keeping
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up with technology.

Under traditional copyright law, an
author or copyright owner has the exclusive
right to copy an original work.

In 1998, in part at the behest of record

labels and movie studios, Congress
e enacted the DMCA and created a
unique legal arsenal designed to

remedy copyright infringement

occurring on the Internet,
including (1) inexpensive
Notifications  of  Claimed
Infringement ("takedown

notices™”) that can achieve results
similar to otherwise costly
injunctions, and (2) pre-
litigation subpoenas to
identify
infringers. Far from
one-sided, however,

the DMCA is also

the result of lobby-

ing by Internet and technology

companies, who managed to obtain

certain “Safe Harbors” immunizing
them from penalties for providing
copyrighted content if they act as
mere innocent conduits and
respond expeditiously to dis-
able access to infringing
material upon receiving a
valid takedown notice.

The effectiveness of the
DMCA is in dispute.
Copyright owners, like Viacom, dislike
bearing the heavy burden of policing
infringement, as well as the fact that
Internet users can easily infringe anony-
mously. Internet users, on the other hand,
believe that copyright owners behave

alleged

ALM

Lawsuit against YouTube brings digital
copyright act’s shortfalls into focus

monopolistically, engaging in bulk “take-
downs,” which disable content that was not
infringing.

New Breed Of Lawsuits
The copyright owners’ gripes are epito-
mized in the Viacom-GooTube litigation.
In that action, Viacom’s claim of massive
infringement includes allegations that
“almost 160,000 unauthorized clips of
Viacom’s programming” have been dis-
played on YouTube and viewed “more than
1.5 billion times.” Viacom also takes issue
with the fact that Google reaps the advertis-
ing revenue of these unauthorized displays,
and that YouTube’s lucrative business was
built on the exploitation of unlicensed con-
tent, the value of which “rightfully
belongs to the writers, directors
and talent who create it”
The Viacom-GooTube dis-
pute, like other recent, well-
publicized cases such as those
brought against Napster and
Grokster, is dominated by claims
that the Internet is undermin-
ing copyright protection.
But it also contains ele-
ments of the rarer,
reverse argument that
copyright owners are
quashing a free Internet.
Prior to suing
GooTube, Viacom admit-
ted that perhaps 60 of the videos that it
demanded be taken down were not infring-
ing, which itself may violate the DMCA. In
fact, in late March, the Electronic Frontier
Foundation (EFF), an advocacy group with
the stated purpose of preserving free speech
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rights in today’s digital age, sued Viacom
for attempting to take down a video clip
that parodied Viacom’s Comedy Central
hit, The Colbert Report—itself a parody of
Fox’s The O’Reilly Factor.

This type of “reverse” DMCA claim has
been the basis for a new breed of lawsuits.
Indeed, this March was a big month for the
DMCA. In the same month that Viacom
sued GooTube, and the EFF sued Viacom,
the news also featured stories about the
National Football League sending a take-
down notice related to a video clip of the
NFL's copyright message posted on a web
site. Ironically, the poster, a law professor
and staff attorney for the EFF, posted the
clip as a commentary on copyright owners
abusing their rights by not taking into
account the concept of “fair use.”

The Viacom and NFL cases highlight
the difference between “unauthorized
uses,” which are usually claimed in the
takedown notice, and infringing uses,
because the former category includes par-
odies and commentaries that may not be
infringing. In response to such criticism,
Viacom has defended that its “error rate”
related to takedowns is about 0.05 per-
cent, and that it is difficult to figure out
what is and is not infringing when the
company finds over 100,000 clips contain-
ing its content.

Obsolete Provisions?
This begs the question whether the

DMCA is capable of handling Internet
copyright disputes in and beyond 2007.

The DMCA was written for a different
Internet in 1998, when bandwidth and tech-
nology would not have been capable of han-
dling a content-sharing web site such as
YouTube. The DMCA may be incapable of
addressing a landscape where one of about
100,000,000 active Internet domains can on
any given day display over 100,000 clips
owned by Viacom—a single copyright holder
(inaworld of millions of copyrighted works).

It is reasonable to infer that the DMCA
“Safe Harbors” were intended to protect the
AOLs of the world—online service
providers with identifiable customers and
virtually no involvement in, or direct bene-
fit from, material posted by their users on
the Internet.

Contrast YouTube, which does not
charge a fee, does not have credit card
information for its customers, and does not
verify certain identifying information from
its users. Additionally, YouTube targets its
ads to specific video clips, and packages,
promotes, shares and embeds those clips—
facts relied on by Viacom in claiming that
the Safe Harbors (which require that serv-
ice providers not be responsible for and not
“directly” benefit from infringement) do
not protect YouTube.

YouTube’s response is that the DMCA
obliges it to respond promptly to valid take-
down notices, and that it does just that.

Itis clear that Congress has, for the most

part, placed the burden on copyright own-
ers to bear the cost of policing infringe-
ment. However, in its Grokster decision,
the U.S. Supreme Court displayed reluc-
tance to interpret the law in ways that
would protect companies that build their
businesses based on others’ copyrighted
content, especially those that induce users
to share pirated material.

This raises the question about whether
the legislative or judicial branch is better
suited to address the Internet-copyright
battle. Is the DMCA broken? Can it be
fixed? Should we shift some or all of the
burden from copyright owners to online
service providers? Is that even possible?

In truth, the “fix” may come from the
industry rather than the government, from
deals rather than litigation. Notably,
YouTube has already partnered with
Universal Music Group, Sony BMG Music
Entertainment, CBS, NBC, Universal,
Warner Music Group and the NBA, and
was negotiating with Viacom prior to the
lawsuit.

In the end, good business often wins out.
For every Napster there can be an iTunes.

While the DMCA may need some leg-
islative repairs, there are business deals
available that will allow “video” and the
Internet to co-exist. In the near future, we
will look back and note how the Internet
changed the video star. But, to paraphrase
Mark Twain, any reports of the video star’s
death are greatly exaggerated. [
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